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Appellant has filed a motion asking the court to recénsider and to publish its unpublished
opinion filed on Noverﬁber 18,2014. Having considered the motion and supporting materials, the
court now orders as follows:

(1) The second to last sentence in the second to last paragraph on page 8 is amended to
read as follows:

" The court scheduler’s e-mail, as well as Samantha’s attorney’s e-mail, gave
Vincent adequate notice of the May 7 trial.

2) Section “B. The August 3 Findings of Fact and Conclusions of Law” on pages 19—20
is amended to read as follows:

B. The August 3 Findings of Fact and Conclusions of Law
Vincent argues that the trial court entered the August 3 findings of fact and
conclusions of law contrary to CR 52(b) because they were entered more than 10
days -after the May.7 findings of fact and conclusions of law.” But the record does
not show that Vincent brought this alleged error to the trial court’s attention below.
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He had the opportunity to do so when, on August 31, he filed a CR 60(b) motion
and objected only to the language in the dissolution decree’s back child support
order. This motion, in fact, made no reference to a CR 52 violation. Moreover,
Vincent makes no argument that the August 3 findings of fact and conclusions of
law concern a manifest error affecting a constitutional right. We decline to review
Vincent’s CR 52(b) argument for the first time on appeal.

(3) In all other respects the motion for reconsideration is denied.
(4) The motion to publish is also denied.

IT IS SO ORDERED.

DATED this Sh ] day of jg,&wa ok ,2015.

{iDHANSON, C.J.

We concur:

(il T

MELNICK, J. v
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 1I
- Inre the Marriage of No. 43900-0-iI

SAMANTHA J. BADKIN,
Respondent,

and

VINCENT L. BADKIN, . : UNPUBLISHED OPINIOI[\I,
Appellant. ,

. JQﬁANSON, CJ . — Vincent Badkin appeéls from (1) a temporary parenting plan, an

accompanying tempofary child support order, which includes bgck éhild supﬁort, a motion to
‘modify those 6rder,s, and final dissolution orders, (2) sanction orders, (3) an order deﬁying his two
CR 60(b) motions to vacate, (4) the trial COurCs failure to disqualify Samantha Badkin’s attorney,
(5) the trial court judge’s decision to p]_:eside.over the trial, and (6) the triai court’s order to pemALiT;‘

Samantha' to amend the dissolution petition.

-1 We use the parties’ first names for clarity.
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We hold that (1) because temporary orders are not appealable, we do not reach the merits
‘of Vincent’s arguments regérding or relating to the temporary orders and the motion to modify
'_ those orders, (2)-because the'comnriiss_ioner’s original sénctions order did not become a final order
of the superior court, we do not reach the merits of the original sanctions order but we remand for
a ruling on the revision motion and vacate the additional sanctions ordets, (3) because Vincent
received adequate notice of the May 7. trial, the court did not abuse its discretion when it denied
his CR 60(b) motions and entered findings of fact and conc_lusio_ns of law pursuant to CR 52(c),
(4) because Vincent’s CR 60(bj motions ao hot apply to the May 7 dissolution decree and child -
support ordér aﬁd the trial court properly denied his amended CR 60(b) motion to set aside the
June 15 qualified domestic relations orders (QDROs), the coﬁrt did not abuse its discretion, (5)
because the Badkins’ child is now an adult, the specific residential provisions of the parenting plan
| are moot, and the trial court did not abuse its discretion when it desi gnated ;Samanfha as the primary
residential pareﬁt and ordered Vincent to pay child support because substantial evi.de'n‘ce in the
record supports these determinations, and (6) because the‘ trial court properly permitted Sainantha
to amend the dissolﬁtion petition, it did not manifestly abﬁse its discretion. '
Finally, 'we decline to review the attorney conflict \of interest issue, Vincent’s objections to
the August 3 fn_xdings of fact and cc;nclusions of law, and the propriety of the trial court’s decision
to preside over the May 7 trial because they'arebraised for the first time on appeal. ".Accordingliyl,
we afﬁrm the trial court’s final dissolution rulings, vacate its orde; for additional sanctions, and

remand for a ruling on Vincent’s revision motion.
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FACTS
I P’RETRIAL, TEMPORARY ORDERS, AND RELATED MOTIONS

- In2010, Vincent and Samantha filed a petition for dissolution of their maﬁiage. Their only
child is now an adult. Although they initially filed a joint petition, eventuaily Vincent revoked his

joinder and conflict enSued. ' ' |
As part of a temporary order énjoining the parties from selling or. disposing of property, a
court .commissioner ordered Vincent to pay $75 to Samantha “in temporary attorney fees” by May
31, 2011. In a separate sanctions order, the commissibner also ordered Vincent’s attorney to pay
$100 for failing to timely file Vincent’s financial disclosure. Vincent filed a motion for revision
of the commissioner’s sanctions, but the superior court did not enter an order ruling on the motion.
A different superior court judge later imposed an additional sanction of $100 against Vincent in
new attorney fees and ‘$i00 against his attorney for failing to pay the original amounts. |
In May 201 1, the triél court issued a temporary parenting plan.and iﬁ June, it issued an
accompanyihg child suppdrt order. The parénting‘ plan provided that Samantha would be
désignated as the prima;ry custodial parent, although the c}ﬁld would alternate her residence

weekly. |

In January 2012, Viﬁcent moved to end his child support obligation, modify his back child
support, 'and for primary residential qustody of their child. On February 10, the court denied

Vincent’s motion to modify the parenting plan and child support. Vincent appeals from these

orders.
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In February, after Samantha filed an affidavit of prejﬁdice, the trial was réassigned to Judge
Haberly instead of Judge Dalton. In February, two months before trial, over Vinceﬁt’s objection,
fhe coﬁrt granted Samantha’s m‘otion.'to amend tﬁe dissolution petition. |

On April 18, the original April 23 trial date was cancelled. The paﬁies were asked to
aﬁpeaf to set a new trial date. .When they appeared, thel court offered to start trial that day; but
Viﬁcent’s attorney requested a continuance. The court granted the conﬁguanée and placed the case
on the court’s. standb}; calendar. Kitsap Count.y Local Civil Rules (KCLCR) provide that parties
whose case is on the standby calendar should receive a minimum of two ho.ufs’ notice for trial.
KCLCR 40(b)(4). |

| On May 1, Vincent’s attorney filed a notice of unavailability for most of May. On May 2,
the judge’s scheduler noﬁﬁéd the parties by e-mail of a new May 7 trial'daté. Accordihg to
Vincent’s attorney, this e-mail notiﬁcation was autorﬁatically sorted into his e-mail account’s
“saved” folder and he did not realize that he hé,d received it until after the trial. Samantha’s
attorney also e-mailed Vincent’s attorney oﬁ May 2 to clari_fy his inténtibns regarding the May 7
trial date and to .s,ee if Vincent’s attorney needed a contim;a;rice. Neither Vincent nor his attorney
appeared at tria;l.

II. TRIALS AND POSTTRIAL MOTIONS
“Judge Laurie proceeded with the trial on May 7, and the court entered a diésolu,tion decree,
order of child support, and findings of fact and conclusions of law.

On May 25, Vincent filed a CR 60(b) motion to set aside the three orders entéred on May
’7, based primarily on his attorney’s declaration. On June 15, the court. entered two QDROs

assigning half of Vincent’s 401(k) and pensic'm plans to Samantha. Vincent filed an amended CR
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60(b) motion to 'in.clude the QDRO orders, and he amended his argument, cléiming that under-Inn -
re- Marriage of Daley, 77 Wn. App. 29, 888;P.2d 1194 (1994), ;ind Tacoma Recycling, Inc. v.
Capitol Material Handliﬁg Co., 34 Wn. App. 392, 661 P.2d 609 (1983), he was at least entitled to
notice of presenta;tion if default orders were enteréci against him based on the May 7 trial. In the
amended CR 60(b) motion, Vincent also asked that a new trial be set in frpnt of a different judge.
On ane 27, the trial court granted his motion in paﬁ aﬁd vacated the disso’lution decree and child |
support order. The trial court did not vacate the ﬁndiﬁgs of fact aﬁd conclusions of law. The court’
ordered Samantha td note a presentation hearing for her propos;ed dissolution decree and child
‘support order and offered Vincent the oppofturﬁty té respond to those proposed orders based c.)n
the trial court’s May.7 findings of fact and conclusions of law. In response, Vincent objected to
these proposéd final 'orders and argued that the orders are not supported by the Majf 7 findings of
_fact. ‘ |
On August 3, a final dissolution.decree was entered addressing the marriage dissolution,
back child support, and property issues, along with amepded findings of fact and conclusions of
law. The final dissolutioﬁ decree awarded Samantha past due child support, half of the community
property portions of Vincent’s pension and 401 (k) plans, and it required Vincent to péy half of an -
Internal Revenue Service (IRS) debt. .I |
In Septembér, there Waé a parenting plan and child- ;s,upport trial.2 In October, the court
entered its parenting plan and child support ﬁhél orders as well as related findings of fact and’

conclusions of law.

2 Their child’s testimony is not in the record on appeal, but the trial court did interview her.

5
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ANALYSIS .
I. THE TEMPORARY ORDERS
Vincent argues that the trial court erred wheﬁ it (1) entered a temporary parenting plan,
child support ordér, and a back child support order,' and (2) deﬁied Vincent’s motion to rr;odify the
temporary parenting plan and child support orders. | Because temporary orders are not final
judgments under RAP 2.2(a)(1), they are not appealable. ',
| A party may appeal frorﬁ “[t]he final judgment éntered_ in any action or proceeding.” RAP
2.2(a)(1). A final judgment is “a judgment that ends the litigation, leaving nothing fé'r the court to
do but execute the judgment.” Anderson & Middleton Lumber. Co. v. Quz"nault Indian Nation, 79
, Wn Apio. 221, 225,901 P.2d 1060.(1995) (citing Catlin v. United States, 324 U.S. 229, 233, 65
S. Ct. 631, 89 L; Ed. 911 (1945)), aﬁ”d, 130 Wn.2d 862, 929 P.2d 379 (1996). ‘
| vHeAre, a temporafy parenting plan was filed on May 27, 2011, a tempc;rary child support
" order was filed on June 3, 2011, aﬁd a temporary order for back child support was ﬁled on August;
26,2011. .Each of these temporary orders was subject to modification and revision throughout the
process of the Badkins’ dissolution. The trial court entered final, appealable ordefs and
judgmen_ts—-—the dissolution decree, the final parenting plan, and the fmal order of child support—
after two separate trials.?, Tiius, we hold that these témporary orders are not final orders subject to
appel‘late review.
Likewise, the court’s.order denying Vincent’é motion to modify the temporary orders is

not appealable because it did not end the litigation. Anderson & Middlez‘oﬁ Lumber Co., 79 Wn.

3 Vincent himself filed at least four motions seeking to modify these orders prior to trial, including
a motion for residential credit, a motion for reconsideration, and a motion for revision.

6 .
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-App. at 225. There was a trial on the parenting plan and on the issue of child support where
Vincent had the opportunity to present evidence and,l on the baéis of that trial, final orders were
presented and entered on October 12. The order dénying thé motion to modify is, ’;ﬁus, also not
appealable. |

II. THE MAY 7 TRIAL

AL NOTICE FOR TRIAL
Vincent argués that h‘é did not Have ‘proper notice of the May 7 trial date, that he was
deprived of the opportunity to present evidence, and that the May 7 findings of fact and conclusions
of llaw. and dissolution decree éhou_ld be vacated.* Because Vincent re‘,ceived notice of the May 7

| trial date, his érgument fails.

 Due process requires that p‘arties. receive notice that is “reasonably éalculéted to apprise a
party of the pending proceedings affecﬁng him and an opportunity to presenf his objections before

a competent tribunal.” State v. Ralph Williams’ N. W. Chrysler Plymouth, Inc., 87 Wn.2d 327,
335, 553 P.2d v442 (1976). An attorney does not. have the “authority to unilaterally bind . . . a
hearing officer . . . merely by ﬁling a ‘noticé bf unavailability.”’ In re Disciplinary .Proceeding
Agamsz‘ ng, 168 Wn.2d 888, 906, 232 P.3d 1095 (2010). Under KCLCR partles on the standby
calendar receive a minimum of two hours’ notice for trial. KCLCR 40(b)(4).

Here, the judge’s scheduler e-mailed the parties to inform them that the April 23 trial would
~ have to bé moved. They were asked to appear on April 23 to set a new trial date. When they

appeared, the court placed the case on the standby calendar.

4 The final child support order was entered in October.
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On May 1, Vincent’s attorney filed a notice of unavailabiiity and, on May 2, the court’s
‘scheduler sent e-mails to both parties setting the triaﬁ for May 7. On the same day, Samantha’s
attorney also e-mailed Vincent’s attorney to clarify his intentions regérding fche May 7 trial. He -
specifically told Vincent’é aﬁorney that a notice of unavailability is not the same as a continuance
and that he would need to file a continuance if he could not appear.

We hold that this e-mail notiqe was reasonably calculated to give Vincent notice of pending
proceedings because the judge’s scheduler had contacted Vincent’s attorney and _corresﬁonded
with him in that manner and at the same e—méil address before. Samanfha’s attorney had also

- corresponded wifh him at that address-and had given ﬂim additi'onal notice of the péésibility ofa
| May 7 hearing. Finally; KCLCR requires only that those on the standby calendar have two hours’
notice for trial. KCLCR 40(b)(4). Vincent admits that he received the scheduler’s e-mail, offers
no explanation for his failure to communicate with Samantha’s attorney, déspite the court’s
intention to conduct the trial within a month of the April 23 hearing, and fails to argue that e-mail
notice was not reasonable under the circ1.@stances. The court gcheduler’s e-mail, as well as
Samantha’s attorney’s e-mail, gave Vincent five days’ notice of the May 7 trial. Thus, we conclude
that Vincent had adequaite notice.

B. POSTTRIAL AND THE CR 60(B) MOTIONS

Vincent ‘argues that the t;ial court abused its discretion when it denied his CR 60(b) motion
for relief from the May 7 orders and ﬁndings of fact and the June 15 QDROs. We‘ hold that the.
CR 60(b) motion is inapplicable to the May 7 parenting plan, child support order, and dissolution
decree becauée the trial court vacated those orders on June 27 and that the trial coﬁrt did not abuse

its discretion in denying Vincent’s CR 60(b) motion. |
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We review a trial court’s deéision on a CR 60(b) motion for an aBuse of discretion. Mitchell
v. Wash. Sz‘dte‘lnsz‘. of Pub. Policy, i.S3 Wn. App. 803, 821, 225'P.3d. 280 (2009), review denied,
169 Wn.2d i012 (2010). Inreviewing a CR 60(b) motion, we review 6ﬁly the decision of the trial
court‘ and not the underlying judgment. Bjurstrom v. Cm’npbell, 27 Wn. App. 449, 450-51, 618
P.2<i 533 (1980). Because a CR 60(b) motion .is “addressed to the sound discietidn” of the trial
court, we do not address arguments thaf were not made to the trial court. Jones v. City éf Seattle,
179 Wn.2d 322, 337-38, 314 P.3d 380 (2013). CR 52((:) permits a trial court to enter findings of
.fact if a party has failed té appear at a trial.’ |
1. THE MAY 7 FINDINGS OF FACT AND CONCLUSIONS OF Law
Vincent filed two CR 60(b).motions to set aside the May 7 findings of fact and conclusfons
of law: one on May 25 and an amended motion on Juné 22. The first motion argues only
. inadequate notice of trial. Because Vincent recéived adequate niotic.e of the trial date as discussed
abové, this argmnent.fails.
We turn now to his amended motion. Vincent’s arnended CR 60(b) motion sought to set -
é.side the May 7 orders as well as the June 15 QDROs and relied on two cases from Diyisiori One
of this court, Daley and Tacoma Recycling, for the propbsition that under CR 52(c), Vincent Waé

entitled to notice of presentation of 'the findings of fact and conclusions of law entered after the

5 CR 52(c) states, .
Unless an emergency is shown to exist, or a party has failed to appear at a hearing
or trial, the court shall not sign findings of fact or conclusions of law until the
defeated party or parties have received 5 days’ notice of the time and place of the
submission, and have been served with copies of the proposed findings. and
conclusions. Persons who have failed to appear at a hearing or trial after notice,
may, in the disctetion of the trial court, be deemed to have waived their right to
. notice of presentation or previous review of the proposed findings and conclusions.

9
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May 7 trial. We disagree with Vincent’s interpretation of these cases and CR 52(05, agree with
the Daley court’e interpretation of ‘CR >52(o), and hold that as to the May 7 findings of fact and
conclusions of law, the trial court did not abuse its discretion when it denied Vincent’s amended
CR 60(b) motion.

Vincent’s reliance on Tacoma Recycling is misplaced because, in that case, ]jivisionl One
interpreted a now supefseded version of CR 52(c). In 1980, the rule read, “Unless an emergency
is shown to exist, the court shall not sign findings of fact or conclusions of law until the defeated
party or parties have, recewed 5 days’ notice.” CR 52(c) (1967). The version of CR 52(c) that
. applies to this case and that the Daley court interpreted requires five days’ notice unless there is
an emergency “or a party has failed to appear at a hearing or trial.” (Emphasis added.) The rule
was changed specifically to permit trial courts to enter findings of fact and conclusions of law after
a trial at which one party fails to appear. " Thus, Vincent was not. entitled to notice of the
presentation of the May 7 findings and conclusions because he failed to appear at trial.

Vincent also relies on Daley, but misconstrues its holding. In Daley, judgment was entered
. under CR 55 as if the defeated party had never “entered an appearance.” 77 Wn. App. at 32. In
Daley; Division One of fhis court reversed a default order entered under CR 55 because it held that
the rule does not apply where the husband accepted serv1oe filed a pro se response and attended
a status conference although he did not appear at trlal 77 Wn. App at 29, 31 -32. The court’s
holding, therefore, was that the trial court erred because it applied an incorrect rule in that case,
CR 55. Daley, 77 Wn. App. at 31-32. The Daley court further held that “if [the wife] had

proceeded to trial and presented evidence on the record, then the trial court would have had the

- 10
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authority ﬁnder CR 52 to enter findings, conciusions, and judgment vvithout notice.” 77 Wn. App.
at 32.

Here, that is precisely what happened. Like in Daley, although Vincent was not present'a}t
the May 7 trial, he did enter an appearance in the case, was ref)resented by an attorney, and
participated actively.' Further, Samantha presented evidence ét trial and accordingly the findings
of fact and conclusions of law were properly entered ﬁnder CR 52(c) because Vincent failed to‘ '
appear at trial, despite adequate notice.® This is the exact procedure that the Daley court approved.
77 Wn. App. at 3 1'-32. Vincent is correct that Daley guides our decision but is mistaken as to its
holding. Because Vincent makes no other argunient that the trial court abused its discretion when

'Vi't denied his amended CR 60(b) motion as to the May 7 findings of fact and conclusions of llaw,
we affirm.
- 2. THEJUNE 15 QDROs

In his amended CR 60.(b) motion, Vincent also argﬁed that the QDROs were eﬁtered :
' impréperly because the trial court did not give proper notice of presentation under CR 52(0). ‘He
relied on Tacoma Recj/cling and Daley to éupport this position. As discussed above, CR 52(c) -
requires notice éf presentation of the findings of fact and conclusions of law. He is not entitled
uﬁder CR 52(c) to notice of presentation of QDROs. Moreovér, Division One’s decisiohs in Daley '

and Tacoma Recycling do not support- Vincent’s argument.. Therefore, he has not carried out his

6 CR 40(a)(5) states, “Either party, after the notice of trial, whether given by himself or the adverse
party, may bring the issue to trial, and in the absence of the adverse party, unless the court for good
cause otherwise directs, may proceed with his case.” - ,

11
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burden to show that the trial court abused its discretion when it denied his motion to set aside the
June 15 QDRQS. | |
- 3. THEMAY 7 DISSOLUTION DECREE, CHILD SUPPORT ORDER, AND PARENTINIG PLAN

On June 27, the trial court granted Vincent’s amended CR 60(b) motion in paﬁ and vacated
the May 7 dissolution decree, child support oider, and parentiﬁg plan. The court ordéred notice of
preséntation and gave Vincent an oppormnity to respond. Vincent took the opportunity and filed
objections. Because he prevailed on the amended CR 60(b) motion< with respect to the dissolution
decree, child support orc_ier, and parenting plan, we decline to review those issues.

We conclude that because Vincent received e-mail notification of the trial déte ﬁve days
ih advance, at an address through which ‘he had communicated with tﬂe court, and because
opposing counsel had also sent an e-mail to him as reminder of the t1;ria1 date, Vincent had adequate
notice of trial.. We aléo affirm the trial court’s decision on Vincent’s two CR 60(5) motions
because (1) CR 52(c) permits the &ial court to enter 'ﬁndings. of fact and conclusions of law if :
Vincent fails to appear at a trial or hearing, (2) Vincent had notice of presentation before the trial
couﬁ entered the June 15 QDROs, and (3) Vincent prevailed on the amended CR 60(b) Iriotion' ‘
- with respect to the dissolution dectee, child support érder, and parenting plan. |

III. THE FINAL PARENTING PLAN AND ORDER OF CHILD SUPPORT
Vincent argues that insufﬁcignt e%/idence supports the trial court’s flhdings of fact entered

pursuant to the Septémber 10 and 11 trial on the parenting plan. He also argues that the trial court

12
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abused its discretion in adoptihg the final parenting plan.” We affirm the trial court’s decision to
designate Samantha as the primary residential parent to the extent that determination affects child
support. Because their child is now an jadult, however, any issue related to the ‘resid‘ent‘ial
provisions of the ﬁnal parenting plan is moot.

We review a trial court’s decision to adopt a parenting plan for an abuse of discretion. In
re Marriage of Katare, 175 Wn.2d 23, 35,283 P.3d 546 (2012), cert. denied, 133 S. Ct. 889 (2013).
We will uphold a trial coﬁrt’s order of child support absent a manifest abuse of discretion. In re
Marriage of Mattson, 95 Wn. App. 592, 599, 976 P.2d 157 (1999). A trial court abuseé its‘ .
dis.cretion. v_vhen. its deciéion is “mé.nifestly unreasonable or based on _untenable grounds or
" untenable reasons.” Katare, 175 Wn.2d at 35. An appeal isAmoot when “it présents purely
acédemic issues and where it is not pbssible for the court to providé effective relief” Klickitat
_ County Citizens Againsz‘ In&ported Waste v. Klickitar County, 122 Wn.2d 619, 631, 860 P.2d 390,‘
866 P.2d 1256 (1993). We review a trial court’s decisiop for sﬁbs‘cantial evidence to support the
findings of fact and determine whether the ﬁndings.of fact support the conclusions of law.
Casterline v. Roberts, 168 Wn. App. 376, 381, 284 P.3d 743 (2012). Evidence is sufficient Whgn
itis e.nough to “persuade arational fair—minded person that a finding is true.” Casterline, 168 Wn.
App. at 381 (citing Hegwine v. Longview Fibre Co., 132-Wn. App.~546; 555-56, 132 P.3d'789
(2006), aff’d, 162 Wn.2d 340, 172 P.3d 688 (2007)). We consider unchallenged findings of fact

L

7 Vincent also appeals the trial court’s order denying his motion to stay the child support order
pending appeal. He did not include that motion or the related order in the record on appeal and,
thus, there is no final order or record relating to the final order for this court to review. RAP 9.2(b).

13
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to be verities on appeal. Casz‘erl.ine, 168. Wn. App. at 38‘1 (citing Cowiche Canyon Conservdﬁcy
v. Bosley, 118 Wn.2d 801, 8'08, 828 P;Zd 549 (1992)). |
Samantha and Vincent’s child turned 18 in July 2014. Therefore, any issue regarding
residential provisions in the parenting plan are purely,academic. Klickitat County Citizens Against
Imported Waszfe, 122 Wn.2d at 631. We, therefore, cannot offer Vi:ncent any relief from the
| residential provisions of the final parenting plan. That issﬁe is moof.

However, review is proper to the extent that Vincent seei{s review of the parenting plan’s
implications on. his child support obligations. Vincent ’argu'es that it was an abuse of discretior; to
designate'Samai}tha the primary residential parent because, despite the temporary parenting plan’s
provision that awaraed each parent alternating weeks of custody, thei.r child was actually living
with him and he was bearing all of the financial responsibility while paying child support to
Samantha.

In order to grant Vincent the relief from the child support orders that he seeks, we must
determine that the trial court either (1) abused its discretion when it designated 'Samantha the
primary residential parent, or (2) abused its discretion When it found thét Vincent was not in dire
financial straits énd, thus, the ordered ¢hild'support amount was improper. A trial limited to the

“issues of the pai'entmg'plan and child Supﬁbrt occurred _én Septg:mber 10 and 11. '

The first issue is whether the, trial court abused its discretion when it awarded primary

residential custod}'f to Samantha, thergby guaranteeing Vincént’s larger support responsibility. The
~ trial couﬁ considered the relévant statutofy language in RCW 26.09.184 and .187 and found that
| the moét relevant factors to this case were (1) the emotional staBility of the chiid, (2) providing for

the child’s chaﬁging needs, and (3) minimizing exposure to parental conflict. It is undisputed that

14
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the child would prefer to live with her father. The court found tha‘t the child’s preference shoﬁld
be ansidered and that she would prefer to live with her father but that she enjoyed spending time
‘with her mother and also wanted to iniprove their relationship. The court determined that it was
in the child’s best interest to live with her mother because her father exposed he#‘ té) and mvolved
her' ei:cessively in the dissolution litigation and was focused too much on money a1.1d. not enough
on how the conflict might affect their child. In court, Samanthé stated that she was willing to let
Vincent have full custody in order to end theb conflict. The court found that Samantha’s
selflessness, coupled with Vincent’s rage, indicated that Samantha’s home would likely create a
more emotionally stable situation for the child.
| The qourt’s October 12 ﬁndiﬁgs of fact‘ on this issue are supported by the September trial
testimony. Finding of fact ]3, for example, states that the temporary parenting plan’s alternating
§veeks of custody was not working for their child. This finding was supported by Samantha’s and
Vincent’s testimony. . Finding of fact N stated that “Mr. Badlidn’s behavior at trial, in some
instances, demonstrated venom and hatred and exposure of the chil(i to that on a constant basis is
. unhéalthy.” Clerk’s Papers (CP) at 565. This.ﬁnding of fact is supported by the trial court’s
ébservations of Vincent’s venomous and unsettling démeanér at frial, The .co‘urt also reasonably
: qoﬂcluded that this demeanor would lead to isolation of the child from Samantha. Finding of_fac‘;
vP states ‘that “[t]here has not been a stable ie.sidential placefnent for the child in the fahter’s [sic]
home in the last 8 months.” CP at 566. This is supported By Vinc;ent’s testimony that he has
moved, at times with tﬂeir child, from a space in his attorney’s home to a more permanent
residence, but thét there were ongéing renovations of an indeterminate length that required Vincent

to vacate the permanent residence and live in a unit above the garage. Finding of fact O states that
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based on Samantha’s testimony and pictures of her living space, the child’s space in Samantha’s
home was adequate. These findings of fact alone are sufficient to support a conclusion that it was
not an abuse of discretion to designate Samantha as the residential parent.

Vincent does not argue that the trial court’s reasons for designating Samantha as the

residential parent are unreasonable, untenable, or an abuse of its discretion. Accordingly, we hold

that sufficient evidence supports the trial court’s findings and the findings support the. conclusion

that Samantha should be designated the primary residential parent. Thus, the trial court did not
‘ abuse its discretion in feaching this coﬁclusion.

The second issue is whether the trial court abused its discretion when it found that Vincent
was not in dire financial straits such that the ordered child support amount was improper. On
September 14, 2012, the trial court made comprehensive’ oral rulings rejecting Vincent’s request
for a modification of back child support and finding that he was not in dire financial straits and did
not qualify for any sort of modification.

The court discussed the following facts leading to its conclusion that Vincent was not in
dire financial straits:

He makes approximately $5300a month in salary,‘$31.50 an hour plus whatever

increase he recently received. He’s paid no rent since January of 2012. He has

paid for utilities in his current location, roughly $400. He has voluntarily increased

his car payment expense . . . . The third reason that request [to find that Vincent is

in dire financial straits] is denied is that [Vincent] had a simple remedy available to

him that he chose not to pursue, that was to simply follow the temporary parenting

plan that had been Court ordered of week on/week off.

Report of Proceedings '(Sep. 14, 2012) at 3-4. This finding was based on Vincent’s testimony and

“on his financial declarations. ‘The most persuasive factor was the final one: if Vincent had made

sure that their child was with Samantha during her weeks and with him during his wéeks, his |
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financial 6utlays for the child’s benefit wquld have rﬁore accurately reflected what the ter;i'porar&
| parenting plan envisioned. The record, thérefore, supports the trial court’s'determination‘ that
Vincent was not in dire ﬁgancial straits and he does not offer. facts sufficient to demonstrate an
abuse of discretion. Therefore, we hold that the trial court did not abuse its discretion when it
fo;nd that he was not in dire financial straits.
- IV. SANCTIONS AGAINST VINCENT AND HIS ATTORNEY

Vincent contends that a couﬁ .com;nissibner improperly ofd_ered him to pay $75 iﬁ attorney
fees to Samanthc;i and improperly ordered his attorney to pay $100 for failing to timgly file
Vincent’s financial disclosures. We decline to review the commissioner’s sanction orders while a
revision motion is still pending. |

In general, appeal to the Court of Appeals ﬁlust be of a ﬁna;i decision of the superior court.
RAP 2.1, 2.2(a). “[IIn all matters decided by a commissioner the parties are entitled to revision
by a judge of the supérior court.” l:Sz‘ate v. Wicker, 105 Wn. App. 428, 431, 20 P.3d 1007 (2001)
(citing RCW l2.24.050). Unless a motion for revision' is made within 10 days, the commissioner’s
orders become orders of the sﬁpeﬁor court and are subject to appellé‘qe review like the orders of a
superior court judge. RCW 2.24.050.

On May 6, 2011, the commissionér ordered sanctions against Vincent’s attorney in thév
amount of $100. On the same day, the commissionér also ordered Vincent to pay $75 in attorhey
fees to Samantha as part of a written order enjoining the parties from disposing'of their property

during the dissolution. 'On May 12, Vincent filed a motion for revision of both orders. The
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superior court did not issue a nvritten order on Vincent’s r‘notion.8 Be,cause Vinoent‘ﬁled a timely
mption for revision and the superior court did not rule on that motion, the commissioner’s orders
for‘sanctions did not become orders of the superior court. RCW 2.24.050. Pursuantto RAP 2.1
and 2.2(a), we decline to review those orders.

Vincent next argues that because the frial court had not yet ruled on his motion for revision
of the commiséiqner’s sanction ordn_rs, the additional sanctions that it in1posed for failure to pay'
‘were also impfoper. We agree.

On Augns;t 26, 2011, the trial court imposed additional sanctions on both Vincent‘and his
attorney in the amount of $100 each for failure to pay the sanctions that the commissioner ordered.
Because Vincent filed a timely motion for revision and no formal order .Was entered, tnat motion
is still pending. Accordingly, the later sanctions for failure to comply with the initial sanction
" orders were not prbper_. We, fherefore, vacate the court’s August 26 sanction 01;ders and remand
for a ruling on fhe' motion for revision of the commissioner’s order.

V‘. ISSUES RAISED fOR THE FIRST TIME ON APPEAL

Vincent raises three arguments'for the first time on appeal. Because Vincent raiseé each
of these issues for the first timé on apf)eal, we decline to review them.;

We generally decline to review an argument that is raised fnr the first time on appeal. RAP
2.5(a); Mellish v Froé Mountain Pet Care, 172 Wn.2d 208, 221-22, 257 P.3d 641 (2011). We

may review an argument for the first time on appeal if the issue concerns a “manifest error affecting

8 According to Vincent, a hearing on the motion was held and Judge Spearman planned to deny |
the motion in a written order. He apparently did not have the opportunity to sign the order before
he passed away and the transcript of that hearing is not in the record on appeal
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o constitutional right” RAP 2.5(a)(3); Melish, 172 Wn.2d at 221, The appellant has the burden
“to provide an adequate record .to review [his] issues” ahd if he does nc'>t, the trial court’s decision
stands. Fakndrichv. Williams, 147 Wr. App; 302, 307, 194 P.3d 1005 (2008); RAP 9.2(b).
A. CONFLICTS WITH SAMANTHA’S ATT_ORNEY |

Vincent argues that the trial _couit erred when it permiﬁed Samantha’s attorney to represent
her despite a conflict of interest. Howe\;er, Vincent made no formal motion to, the trial court to
disqualify Samantha’s counsel- and makes no argunienfi here that the Rotential conflict affects a
specific constitutional right. There are no facts, apart from vague references, i1'1 the record or in

Vincent’s briefing that provide this court with a basis to decide whether a conflict even existed

- and no assertion that any prejudice resﬁltgd. Fahndrich, 147 Wn. App. at 307. Because Vincent

raises the attorney conflict issue for the first time on appeal, we decline to address it.
B. THE AUGUST 3 FINDINGS OF FACT AND CONCLUSIONS OF LAW

Vincent argues that the August 3 findings of fact and conclusions of law were entered

.contrary to CR 52(b) beceiuse.they were entered more than 10 days after the May 7 findings of fact -

and conclusions of law.® We decline to review an issue raised for the first time on appeal.

‘* CR 52(b) states that a party may, within 10 days after entry of a judgment, move the court |

to amend its findings of fact or make additional findings of fact “and may amend the judgment

~ accordingly.” CR 52(b). ‘However Vincent did not object to the August 3 findings of fact and

conclusions of law below. On August 31,'he filed a CR 60(b) motion objecting only to the

language in the dissolution decree’s back child support order and without a request for amended

? It was these findings of fact and conclusions of law that resulted in an order to pay half of the
community IRS debt; Vincent owed $778.50.
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or additional findings of fact, as CR 52(b) requires. This motion, in féct, made no referenceto CR
52 itself. 'Moreove'r, Vincent makes no argument that the August 3 findings of fact and conclusions
" of law concern a manifest error affecting a constitutional right. We decliﬁe to review Vincent’s
CR 52(b) argument for the first time on appeal.
| C. JUDGE SHUFELING
Vincent argues that Judge Laurie acted improperly when she presided over the May 7 trial -
because the | case was preassigned to Judge Dalton and then improperly reassigned to Judge
Haberly. We deciine to review this issue because Vincent raises it for the first time on appeal and
fails to provide an adequate record for our review.
In order to preserve this issue for appeal, Vinceﬁt must at least bring “the facts before the
 trial judge and . . . seek [her] recusal.” - Henriksen v. Lyons, 33 Wn. App. 123, 128, 652 P.2d 18
(1982)., review denied, 99 Wn.2d 1001 (1983). Al’;hough Vincent made several general complaints
. below about the judges who had heard his case, he did ﬁot make a motion asking Judge Laurie,
who presided over the trial and entered the orders to which he objecfs, to recuse herself and did
not argue bias or harm from her decisions. In his June 22 Aamended‘ CR 60(b) motion, he also failed
to present relevant fact;s' about any alleged bias and presents no legal or factual argument here that
Jﬁdge Laurie’s decision to preside over the case was improper, prejudicial, or that it affected a
| s;;eéiﬁc constitutional right nor does he provide any record, apart frém Vincent’s attomey’s'vague .
affidavit, filed on August 2, that would permit this court to determine whether bias or conflict
existed. RAP 2.5(2)(3); Fahndrich, 147 Wn. App. at 307; RAP 9.2(b)., We decline to review the

propriety of Judge Laurie’s decision to preside over this case for the first time on appeal.,
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V1. MOTION TO AMEND DISSOLUTION PETITION

* Vincent argues that the trial court abused its discretion when it permitted Samantha to file
an amended petition for dissoiution without reason. Because Vincent fails to shoW a fnénifest :
abuse of discretion, we affirm. |

We review the trial court’s decision to pérmit amendment of pleadings under CR 15 for a

manifest abuse of discretion. Herron-v. Tribune Publ’g Co., 108 Wn.2d 162, 165, 736 P.2d 249 |
(1987). A trial court commifs av manifest abuse of its discretion when its decision is maxﬁfestly
unreasonable or based on untenable grounds or untenable.reasons. In re Marriage of Muhammad,
153 Wn.2d 795, 803, 108 P.3d 779 (2005). CR 15(5) provides, in pertinént part, that a party rﬁay
amend its pleadings “by leave of court” and that leave to amend should be given “freely . . . when
‘ | just;ice so requires.” The purpose of CR 15 is_ to ‘“facilitaté a pfoper decision on the merits”’ and
to give notice to either party of the iaotential claims and defenses. Herron, 108 Wn.2d at 165
(quoting Caruso v. Local Union 590 of Int’l Bhd. of Teamsters, 100 Wn.2d 343, 349, 670 P.2d 240 .
(1983)). o

: Two months before ;trial, the court granted Samantha’s request to amend the dissoluti'on
petition under CR 15. Vircent filed an amended answer prior to frial. Vincent dées not cite to any
authority or support for his positio.n that the trial court’s decision was untenable or manifestly
unreasonable. The ‘;rial court properly granted leave to amend the petition in order to conforni the
fleadings to the parties; current positions apd, in the interest of fairness, Vincent was permitted to
respond. - Therefore, we hold that the trial court did not manifestly abuée its discretion when it

-permitted Samantha to amend the dissolution petition.
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VIL ATTORNEY FEES
Vincent argues that he should receive “costs on dppeal” as attorney fees. Br. of Appellant
at 55. We dis'agfee. A party requesting attorney fees must “devote a sectioﬁ of its'opening brief |
to the request for the fees or expenses.” RAP 18.1(b). The requestipg party must also have 'the
right to attorney fees based on “applicable law.” RAP 18.1(a).

. Vincent devotes only one sentence of a summary paragraph to his request for attorney fees,

- and does not argue that he has a right to attorney fees under applicable law. His request for attorney

~ fees on appeal is therefore denied.

We affirm the trial court’s final dissolution rulings, remand for a ruling on Vincent’s

revision motion, and vacate its order for additional sanctions.

A majority of the panel having determined that this opinion will not be printéd in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

‘We concur:
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